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teacher, the late John B. Minor, moved by some legislative dereliction 
more than usually flagrant, declare that if the legislature could have 
some good lawyer to tell it what the law is, and what effect its enact- 
actment would produce, he would be worth many times his weight in 
gold. 

Great as would be the benefit resulting from the careful scrutiny of 
public bills by counsel for the committees, it is quite as important that 
private bills should be subjected to such an examination, paradoxical 
though this statement may seem. Most private bills, especially those 
granting charters of incorporation, are drawn by astute specialists, 
whose object is, of course, to get as much for their clients as the State 
can be induced to give. To them every line of the proposed Act is 
pregnant with meaning, and is drawn in the light of innumerable de- 
cisions. It should be the province of counsel whose only client is the 
State to warn the law-makers against unworthy and indiscriminate 
bestowal of their sovereign bounty. 

These legal assistants might be termed legislative counsel, assistant 
attorneys-general, or they might be called by any other appropriate 
name. The designation is immaterial. 

The expense of the whole system might be met by fees imposed 
upon those asking the passage of private bills. Pension bills, and 
others having a benevolent object, might be excepted under the proper 
rules from the payment of these charges. 

It is too much to hope that these suggestions may soon bear practical 
fruit, but the advance of society will bring a demand for greater pre- 
cision in legislative methods, and our present desultory and irregular 
processes will be replaced by a symmeterical and orderly system. 



PRISON ASSOCIATION LAWS OP VIRGINIA. 



Ashby's Case, 2 Va. Law Register, 899—93 Va. 667. 



How injustice may be done under the forms of law cannot be better 
illustrated than in the practical working of the Prison Association laws 
of Virginia in certain cases. 

That this institution has done, and is still accomplishing, much for 
the reformation of the youth of the State no one will question; and, 
so far as we have been able to learn, its management is humane, 
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economical, and helpful to the young men who are brought under its 
influence. But the loose, indefinite legislation on the subject has 
opened such a wide door for injustice and oppression that it ought not 
to be allowed to pass unnoticed. The original Act (1889-90, page 
131) contemplated sending the minor to the Prison Association upon 
the simple charge of any crime, after being arrested. Conviction was 
not necessary; consent of the parent or guardian was not asked. It 
was only necessary to get the consent of the Prison Association. 
Time was of no importance. How long, under this Act, could you 
keep the infant at the Association ? Twenty one years ? A lifetime ? 
Why not ? What was the limit ? A later Act, passed six years after 
(Acts 1895-96, page 521), prohibits the Association from detaining 
any person after such person shall have reached the age of twenty-one 
years; but the orignal Act seems to have been made entirely in the 
interest of the Association, without the slightest regard to the right or 
liberties of the minor arrested, or of any person ' ' convicted of any 
misdemeanor or felony, where the punishment inflicted does not exceed 
confinement in jail for one year." Unless the original Act can be 
construed to limit the detention of the minor arrested, or the person 
convicted, to one year, then the whole liberty of the citizen is entrusted 
entirely to the discretion of the Prison Association. Who shall or can 
control this discretion ? What a power to give to any body of men 
in this day and generation! Is the amended law (Acts 1895-6, pp. 
658 and 521) any improvement on the old? It differs from the old 
(1), In that it is confined entirely to minors; (2), There can be no 
commitment to the Association before conviction, without consent of 
the parent or guardian, if any such there be; (3), Confining itself to 
minors, it has no reference to any person convicted of any misdemeanor 
or felony where the punishment inflicted does not exceed confinement 
in jail for one year. It will be observed that this Act (p. 658) is 
absolutely silent on the subject of the length of punishment. It simply 
directs that the minor arrested or convicted, as the case may be, shall 
be committed to the custody and control of the Prison Association of 
Virginia. How long can the Association hold him ? At its discretion, 
it would seem, until he attains his majority. The Association is given 
the same power and authority over the minor as the proper authorities 
of the State penitentiary now have with regard to persons committed 
to it. A person sent to the State penitentiary, with no time fixed in 
the commitment, would hardly be detained in that prison any length 
of time ; and yet this Prison Association undertakes to exercise a power 
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and authority over the person of the minor, in the absence of any 
record or judgment of a court, fixing his term of imprisonment as may 
suit its pleasure. The mittimus being silent on that subject, and merely 
directing that he "be there detained, governed and employed as pro- 
vided by law," no term of punishment being fixed, the inquiry is a 
very natural one, Where is the authority for this detention ? How 
long shall he be detained under this mittimus ? If left to the discretion 
of the Association, then, for stealing a paper of pins, he may be kept 
in this institution from the time he leaves his mother's breast until he 
is twenty -one years old. After conviction, the parent or guardian has 
no control over the matter. The child is condemned, and for a trivial 
offense (in fact, when incapable of committing crime), sent to the 
Association, it may be, until he attains twenty -one years, if the justice 
should not fix the time of punishment. The maximum punishment, if 
a misdemeanor, could only be six months in jail; but, by some strange 
magic, the words ' ' shall be committed to the custody and control of said 
Prison Association," confer a power over the person of the minor 
which may imprison him until he attains his majority. Iu Ashby's 
case, the boy was only seven years old. Is he to be detained fourteen 
years for the trivial offense with which he was charged, and convicted, 
at an age when he was "incapax dolif" Is the arm of the law so 
short that it cannot reach this little fellow, who was perhaps as inno- 
cent of wrong-doing as any of the readers of this article ? Did the 
legislature ever intend to confer such power on this Association ? Is 
it not more reasonable to suppose that the original promoters of this 
scheme for the reformation of the youth of the State intended to limit 
the duration of their punishment to a time corresponding to the offense ? 
As six months is the maximum limit to the punishment of misde- 
meanors, ought not that time limit the extent of the minor's punish- 
ment at the Prison Association in this class of cases ? 

But whether this be so or not, it is a violent construction of the 
statute to say that the mere direction that the minor "shall be com- 
mitted to the custody and control of the said Prison Association of 
Virginia ' ' gives to that institution the absolute control of his person 
until he shall have reached the age of twenty-one years. 

Such a dangerous power ought not to be conferred on any individual 
or corporation. It is a direct assault upon the liberty of the citizen. 
It is not in harmony with the theory of our institutions, and is a step 
towards oppression which ought to be resisted by all legal methods. 
While guarding the morals of our youth and shaping our legislation 
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so as to aid and assist in correcting and reforming those of our young 
men who will persist in violating the laws, let us not condemn the 
whole race of infants, children of tender years, " incapax doli," and 
put a stigma upon innocence which may follow the child to his grave. 
The case of Prison Association v. Ashby, and the admirable notes of 
the editor in 2 Va. Law Register, 903, illustrate not only the power 
of the legislature on this subject, but the utter helplessness of infants and 
minors who have once been "committed " to the custody and control 
of the said Prison Association of Virginia, there to remain and there 
to be forcibly detained, in its discretion, it may be, until they ' ' shall 
have attained the age of twenty-one years. " It is no answer to say 
that he may be discharged in one, two, three or five years. If it has 
the authority at all to detain him upon a judgment which fixes no time 
of punishment, it can detain him until he reaches twenty-one years. 

We do not understand the Court of Appeals to have passed directly 
upon these questions. It decides the Act of February 27, 1896 (Acts 
1895-6, p. 521) constitutional. No reference is made to the original 
Act, or to the amended law approved March 3, 1896 (Acts 1895-6, 
p. 658). It also decides that the County Court of Washington had 
no jurisdiction to award the writ of habeas corpus. That power was 
conferred alone upon the Circuit Court of the city of Richmond. 

The case disclosed the following facts : 

1. That the minor was (illegally?) restrained of his liberty by 
virtue of a proceeding which committed him to ' ' the custody and con- 
trol of the Prison Association ' ' for an indefinite period of time. 

2. That this restraint of his liberty was pursuant to an Act which 
fixed no limit to the punishment (except the twenty-one year period). 

3. That the legislature had undertaken to delegate its power to the 
Prison Association. 

4. That the minor was of very tender age (seven years), " incapax 
doli." 

5. That the alleged offense was (if any offense at all) a simple mis- 
demeanor, the maximum punishment of which was six months in jail. 

The rule is well understood that mere irregularity of proceedings or 
errors of court cannot be reviewed on habeas corpus. That is not the 
purpose or object of the writ; but it is equally true that a party is 
entitled to habeas corpus, not merely where the court is without juris- 
diction of the cause, but where it has no constitutional authority or 
power to condemn the prisoner — where " there is no authority to hold 
him under the sentence." Ex Parte Hans Neilson, 131 U. S. 184-5. 
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Justice Bradley, in that case, says: "If for any reason the judgment 
is void, it may be questioned collaterally, and a defendant who is im- 
prisoned under and by virtue of it may be discharged from custody 
by habeas corpus." See, also, Ex Parte Rollins, 80 Va. 314. There 
was no valid judgment in Ashby's Case in any proper, legal and 
technical sense. Duration of punishment is essential in all criminal 
eases. 12 Am. & Eng. Ency., p. 64-70. 

Or, as aptly put by the learned editor of the Virginia Law Reg- 
ister, "One of the essential elements of a judgment is certainty." 2 
Va. Law Register, 904. 

If in a civil case you cannot enter up judgment upon a verdict which 
is uncertain as to amount, Early v. Moore, 4 Munford, 262, a fortiori 
you cannot, in a criminal case, enter a valid judgment upon a verdict 
of the jury or judgment of the justice which is silent as to the duration 
of punishment. "The judgment in criminal cases should set forth 
particularly the amount or duration of punishment in accordance with 
the nature and terms of the punishment presented in the verdict " (or 
by the justice). Freeman on Judgments, 4th ed., sec. 50 d; sec. 21. 

We boast of our institutions. We talk about modern civilization 
and its refining influences upon social life. We beat the drums and 
wave the flags at societies and organizations formed to help the fallen 
and distressed. But when an infant, a child of seven years, incapa- 
ble of committing crime, is sent to the Prison Association, charged 
with a misdemeanor, upon a mittimus which fixes no time of punishment, 
and which may mean fourteen years of confinement, we are compelled 
to admit, with shame and confusion of face, that there is no power or 
virtue in the law to prevent such gross injustice, such absolute tyranny, 
unless indeed it may be found in one court alone in the whole Common- 
wealth of Virginia. 

John J. Burroughs. 

Norfolk, Va. 



